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Use the links below to go straight to particular sections of this guide.

This guide aims to provide an accessible summary of the case law about when it is right, and when it is 
wrong, to accommodate children under section 20 of the Children Act 1989 against a background of child 
protection concerns. This is sometimes referred to as voluntary accommodation. Recently, the higher 
courts have expressed concern that section 20 accommodation is being misused in order to avoid or delay 
issuing care proceedings.

Links to the full judgments and case summaries on Community Care Inform are included throughout.
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Legislation

Read Community Care Inform’s digest of section 20 of the Children Act 1989 or see our legislation 
page.

Where to start?
What the legislation says

The starting point must be the legislation itself. Section 20(1) of the Children Act 1989 sets out when a 
local authority must accommodate a child in need within their area. Probably the most commonly 
encountered case is where “the person who has been caring for [the child is] prevented (whether or not 
permanently, and for whatever reason) from providing him with suitable accommodation or care”. A child 
accommodated under section 20 becomes a “looked after child” with all the care planning and review 
obligations that go with that status.

Section 20 arrangements are consensual. They cannot be imposed on a parent. This is for two reasons:

What the guidance says

The 2015 Working Together statutory guidance for England requires, at para. 18, each Local Safeguarding 
Children Board to publish a “threshold document”. This must set out “the criteria, including the level of 
need, for when a case should be referred to local authority children’s social care for assessment and for 
statutory services under:

◾ section 17 of the Children Act 1989 (children in need);
◾ section 47 of the Children Act 1989 (reasonable cause to suspect children suffering or likely to suffer 

significant harm);
◾ section 31 (care orders); and
◾ section 20 (duty to accommodate a child) of the Children Act 1989.”

In other words, all social workers should be able to refer to a document for their area which identifies, in 
general terms, which cases are suitable for section 20 accommodation and which ought to be dealt with by 
issuing care proceedings. Of course, the content of that document must be consistent with case law 
authorities on use of section 20.

Volume 2 of the June 2015 Children Act 1989 statutory guidance (for England) is about “care planning, 
placement and case review”. Key points are:

section 20(7) prohibits its use where a person with parental responsibility who is willing to 
accommodate the child objects to its use (although a child who has reached 16 can override 
this);

1

section 20(8) allows anyone with parental responsibility to remove a child from section 20 
accommodation (although a child of 16 and over can override this).

2
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3.197: Where a child is being voluntarily accommodated, the child’s care plan, including delegation of 
authority to the local authority or child’s carer, should (where the child is under 16), as far as is 
reasonably practicable, be agreed with the child’s parents and anyone else who has PR [parental 
responsibility].
If the child is 16 or 17 the care plan should be agreed with them. A local authority cannot restrict a 
person’s exercise of their PR, including their decisions about delegation, unless there is a care order 
or an emergency protection order in place.”

5.4: Children who are accommodated under section 20 of the 1989 Act may be particularly vulnerable. 
They may be removed from accommodation by parents at relatively short notice, they may be returned 
to parents because of a placement breakdown and some will return to accommodation within a 
relatively short time. Unlike the return to parents for a child on a care order, the child loses looked after 
status and his/her accompanying entitlements to supports and services upon leaving the 
accommodation provided by the responsible authority.

The recent case law for local authorities
Section 20(1) accommodation is prohibited if a person with parental responsibility for the child “objects”. 
Some parents may lack the mental capacity needed to give a valid consent. This arose in Re CA (A Baby) 
(2012) EWHC 2190 (Fam) (read my summary of this case or the full judgment).

A local authority wanted to accommodate a newly born baby under section 20, shortly after its birth and 
while its mother was still recovering in hospital from medical complications. Initially, the mother refused to 
consent but, later that day having agreed to take pain relief including morphine, she was approached again
and gave consent.

Subsequently, the local authority acknowledged that obtaining the consent of a mother in such 
circumstances was inappropriate and invalid. She was not capable of giving a valid consent.

The High Court judge hearing the matter, Hedley J, said: “The fact that the mother could make decisions 
about surgery and pain relief does not indicate that she could make decisions about the removal of her 
child. Again the fact that before the birth or some time after the birth she could make decisions about 
removal does not mean she could on the day of birth.”
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The local authority accepted their actions breached the mother’s right to respect for her family life under 
Article 8 of the European Convention on Human Rights. The authority’s interference with that right, by 
removing the baby, could not be justified since there was no lawful authority for removal in the absence of 
a valid consent to section 20(1) accommodation.

Hedley J, having noted that the question of whether a parent has the mental capacity to give a valid 
consent should be judged according to the Mental Capacity Act 2005, provided the following guidance on 
obtaining a parent’s consent to section 20(1) accommodation:

Every parent has the right, if capacitous, to exercise their parental responsibility to consent 
under Section 20 to have their child accommodated by the local authority and every local 
authority has power under Section 20(4) so to accommodate provided that it is consistent with 
the welfare of the child.

1

Every social worker obtaining such a consent is under a personal duty (the outcome of which 
may not be dictated to them by others) to be satisfied that the person giving the consent does 
not lack the capacity to do so.

2

In taking any such consent the social worker must actively address the issue of capacity and 
take into account all the circumstances prevailing at the time and consider the questions raised 
by Section 3 of the [Mental Capacity Act 2005] , and in particular the mother’s capacity at that 
time to use and weigh all the relevant information.

3

 If the social worker has doubts about capacity no further attempt should be made to obtain 
consent on that occasion and advice should be sought from the social work team leader or 
management.

4

If the social worker is satisfied that the person whose consent is sought does not lack capacity, 
the social worker must be satisfied that the consent is fully informed:
a) Does the parent fully understand the consequences of giving such a consent?
b) Does the parent fully appreciate the range of choice available and the consequences of 
refusal as well as giving consent?
c) Is the parent in possession of all the facts and issues material to the giving of consent?

5

If not satisfied that the answers to a) – c) above are all ‘yes’, no further attempt should be made 
to obtain consent on that occasion and advice should be sought as above and the social work 
team should further consider taking legal advice if thought necessary.

6

If the social worker is satisfied that the consent is fully informed then it is necessary to be further 
satisfied that the giving of such consent and the subsequent removal is both fair and 
proportionate.

7

In considering that it may be necessary to ask:
a) what is the current physical and psychological state of the parent?
b) If they have a solicitor, have they been encouraged to seek legal advice and/or advice from 
family or friends?
c) Is it necessary for the safety of the child for her to be removed at this time?
d) Would it be fairer in this case for this matter to be the subject of a court order rather than an 
agreement?

8
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The above guidance should be followed in every case. Consider it in every potentially relevant situation 
and ask yourself: does this parent appear to have the capacity to provide informed consent? And note the 
judge’s stipulation that, in cases of doubt, the issue should be referred up the social work management 
chain. The guidance has been repeated in numerous cases since but, as a legal practitioner, I still 
encounter cases where there are unaddressed issues regarding whether a parent had capacity to consent 
to section 20. This particularly occurs in cases involving parents with mental health problems or parents 
who are under 18 themselves.

It is also clear from judgments since Re CA that the guidance on giving parents who do have capacity 
sufficient information for them to give fully informed consent is still not always being followed – see below 
for more detail.

So when and for how long should Section 20 
be used?
This is difficult. Judges in a number of recent cases have referred to the ‘misuse and abuse’ of section 20, 
with councils being criticised for using section 20 for extended periods before initiating care proceedings 
and the delays this causes in meeting the child’s best welfare interests and Article 8 rights.

Northamptonshire County Council v AS and Ors (2015) EWHC 199 (Fam)

In this case, a baby was accommodated in the January but care proceedings did not commence until 
November (some 11 months later). The local authority acknowledged the drift and delay in that case was 
unacceptable and conceded that while the child was accommodated under section 20 “he was without 
access to any independent representation of his welfare interests and had no access to any remedy or 
recourse and no person was exercising parental responsibility for him, in breach of the child’s article 6, 8 
and 13 rights”. An additional point (not noted in the judgment) was that the child, being a looked-after child, 
should have had an independent reviewing officer.

There were other noted failures of the local authority and the Judge, Keehan J, approved an order for 
payment of £12,000 in damages to the child, £4,000 to the mother and £1,000 to the grandparents.

Read the Community Care Inform case summary with points for practice or the full judgment.

Re A (A Child) (2015) EWFC 11

If having done all this and, if necessary, having taken further advice (as above and including 
where necessary legal advice), the social worker then considers that a fully informed consent 
has been received from a capacitous mother in circumstances where removal is necessary and 
proportionate, consent may be acted upon.

9

In the light of the foregoing, local authorities may want to approach with great care the obtaining 
of Section 20 agreements from mothers in the aftermath of birth, especially where there is no 
immediate danger to the child and where probably no order would be made.

10
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This case was widely reported. Social workers were criticised for failing to properly analyse risks and link 
these to their case that the threshold criteria of significant harm were met, and for failing to respond 
to changes in parents’ circumstances.

An important additional issue was the use of section 20; the child having been accommodated for eight 
months before proceedings were issued. The President of the Family Division, Sir James Munby, was 
concerned that the local authority used the section 20 arrangement to justify its delay. He made the 
following comments:

“Quite apart from all the other serious failures, the delay in this case was shocking. A was born on 11 
January 2014. There had – appropriately and commendably – been much pre-birth planning. Yet it 
was not until 16 September 2014 that the care proceedings were issued. This delay is, to all intents 
and purposes, unexplained. The gap was covered by the local authority’s use of section 20 in a 
way which was a misuse, indeed, in my judgment, an abuse, of the provision.”

He continued: “There is too much abuse of section 20 and this can no longer be tolerated.”

Read the Community Care Inform case summary with points for practice or the full judgment. 

Medway Council v M&T (2015) EWFC B164

This judgment attracted significant attention for the hefty damages awarded against the council. It was 
handed down by circuit judge, HHJ Lazarus. Here the subject child had been accommodated in a section 
20 arrangement for two years and three months. The local authority also failed to obtain the mother’s 
consent to the arrangement. It appears she may well have lacked capacity to provide it in any event given 
the judge’s finding that she was too unwell to discuss the issue of accommodation having been detained in 
hospital under the Mental Health Act.

According to the judge, this is the longest section 20 arrangement recorded in any reported child protection 
case to date. Without the courts overseeing the accommodation, she said, it was “solely the local authority 
that empowered itself to make decisions about a child unlawfully held by them, with simply a check in the 
form of the IRO system on [the child’s] progress and welfare”.

The court granted a declaration under the Human Rights Act 1998, to the effect that the accommodation 
was unlawful and the mother and child had both had their Article 8 rights breached. HHJ Lazarus accepted 
that the council believed it was taking necessary and beneficial steps for the child but there had been a 
‘shocking misunderstanding of the law’. “What Medway Council claims is that this was a different kind of 
lawful accommodation under s20, until [the mother] was well enough to consider T’s accommodation by 
Medway Council. It was not.”

HHJ Lazarus concluded:

“Medway Council asserts that the declarations should be sufficient just satisfaction. However, I 
conclude that an award of damages is necessary in this case. The unlawful removal of a child 
amounts to interference with one of the most fundamental of rights, that of respect for family life. As in 
the Brent case, T was removed not simply without lawful authority but without her Mother even being 
properly informed until months afterwards, and her poor mental health does not justify this failure. This 
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was an egregious breach, albeit in good faith, being exactly that which should not happen, and which 
failed to observe the recent and emphatically firm re-emphasis of the correct legal approach.”

The mother and child were then awarded £20,000 each in damages. It should also be noted that heavy 
criticism was made of the way in which independent reviewing officers (IROs) discharged their 
responsibilities in this case. In June 2013, an IRO expressed concern about lack of consultation with 
anyone with parental responsibility for T and recommended that the social worker present the case again 
to the legal gateway panel. This was not acted upon and other IROs who saw the case did not follow this 
up:

“It is clear that although the fundamental fault lay with Medway Council by its social work and legal 
teams, the IRO process failed T, and by extension her [mother], by frequent changes of IRO and each 
one failing to rigorously apply themselves to the outstanding issues with attention or subsequently 
following up Medway Council’s failings, and if necessary escalating the issue. [Medway’s Principal 
Reviewing Officer] rightly concedes that previous IROs were not robust enough in this respect” 

The message from this judgment is that proper attention must be given to acting on recommendations 
made within the looked-after child (LAC) review process, as well as ensuring cases are reviewed regularly 
in accordance with regulations and statutory guidance. The local authority held regular LAC reviews but 
sometimes failed to follow review recommendations. For example, no risk assessment around contact was 
carried out and contact generally was poorly managed.

Another issue was the number of IROs involved in this case; the courts may not look favourably on a high 
turnover of IROs. While staff changes often cannot be helped, the desirability for continuity must be 
recognised. A sensible way forward may well be to refer any section 20 placements to legal gatekeeping, 
in order to receive legal advice regarding its appropriateness in a particular case and whether proceedings 
should be issued (although the judgement in this particular case was very critical of the legal decision-
making as well as the social work practice).

Put simply, section 20 placements should not be able to drift through the LAC review process 
unchallenged. Proper consideration must be given to whether the continued use of section 20 
accommodation is appropriate or whether some other action, such as institution of care proceedings, 
should be pursued. This is the message from all of the cases listed here.

Read Community Care’s news report of the case or the full judgment.

Re N (Children: Adoption: Jurisdiction) (2015) EWCA Civ 1112

This judgment focuses on the issue of the adoption of foreign children in the English care system. (A case 
summary covering these issues will be published on Community Care Inform shortly; read the news report 
or full judgment here.) However, the case also provides significant guidance on how section 20 should be 
used.

Munby P made a number of observations relating to this local authority and others’ “misuse” of section 20 
and noted four separate problems:

1
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Munby P then set out the following “good practice” guidelines:

* By this, the President meant the written document should not infer that local authorities may restrict the 
parent’s power to remove the child. However, there is nothing to prevent the written document, or the 
relevant placement plan, recording in a particular case a parental commitment not to remove without, say, 
14 days’ notice. But this cannot be interpreted as the parent signing away his/her right to remove. The 
President suggested that those rights have been given by statute and cannot be signed away.

So how should section 20 arrangements now 
be used?
The initial point to make is that the recent case law authorities have been concerned with cases where 
section 20 accommodation has been used to avoid or delay instituting care proceedings. They have not 
been about the tens of thousands of cases in which children are voluntarily accommodated in stable 
placements with the agreement of parents who do not, for whatever reason, wish to be the principal care-

The failure of local authorities to obtain the informed consent of parents to section 20 (he cited 
the guidelines set out by Hedley J, listed above, and voiced his concerns that processes for 
obtaining informed consent were not properly modified in the case of parents with limited English 
language skills).

The way in which consent is recorded – this needs to be properly recorded in writing and 
evidenced by a parent’s signature.

2

The fact that section 20 agreements are in some cases going on for far too long.3

The seeming failure of local authorities to return the child to the parents immediately upon the 
withdrawal of consent (or take formal child protection action if appropriate). As soon as consent 
is withdrawn, section 20 of the Children Act ceases to have effect and, without some other lawful 
authority to keeping parent and child apart, continued separation is unlawful.

4

Wherever possible the agreement of a parent to the accommodation of their child under section 
20 should be properly recorded in writing and evidenced by the parent’s signature.

1

The written document should be clear and precise as to its terms, drafted in simple and straight-
forward language that the particular parent can readily understand.

2

The written document should spell out, following the language of section 20(8), that the parent 
can “remove the child” from the local authority accommodation “at any time”.

3

The written document should not seek to impose any fetters on the exercise of the parent’s right 
under section 20(8).*

4

Where the parent is not fluent in English, the written document should be translated into the 
parent’s own language and the parent should sign the foreign language text, adding, in the 
parent’s language, words to the effect that ‘I have read and understand this document.’

5
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giver. For example, many disabled children and unaccompanied asylum-seeking children will spend their 
whole looked-after lives in section 20 placements without their being any need to issue care proceedings.

Despite the recent case law authorities, there remains a case for section 20 placements within the child 
protection system. However, section 20 should effectively be looked upon as a short-term solution to 
pressing child protection concerns.If there is a dispute between parent and authority over future care 
arrangements, or where a parent appears to lack capacity to consent to section 20 accommodation, the 
case needs to be put before the Family Court as soon as reasonably possible.

Any “drift” in section 20 placements, in the above circumstances, is likely to attract heavy criticism, if not 
the award of monetary damages, by the court. As a rule of thumb, perhaps the period of one month is the 
maximum for which section accommodation should be used without proceedings being started.

It is also essential that parental rights are respected and their consent to a section 20 placement sought 
correctly. Parents must also be clearly informed of their right to remove the child at any time. Some section 
20 agreements may state that a parent “shall not remove the child without giving 14 days’ notice”, but this 
has no legal effect and is wrong. Munby P said there was a problem with:

“…the seeming reluctance of local authorities to return the child to the parent(s) immediately upon a 
withdrawal of parental consent. It is important for local authorities to recognise that, as section 20(8) of 
the 1989 Act provides: 

“Any person who has parental responsibility for a child may at any time remove the child from 
accommodation provided by or on behalf of the local authority under this section.” 

“This means what it says. A local authority which fails to permit a parent to remove a child in 
circumstances within section 20(8) acts unlawfully, exposes itself to proceedings at the suit of 
the parent and may even be guilty of a criminal offence. A parent in that position could bring a 
claim against the local authority for judicial review or, indeed, seek an immediate writ of 
habeas corpus against the local authority. I should add that I am exceedingly sceptical as to 
whether a parent can lawfully contract out of section 20(8) in advance, as by agreeing with the 
local authority to give a specified period of notice before exercising their section 20(8) right.”

So a section 20 agreement comes to an end immediately if a parent contacts you asking for the child to be 
returned.
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Consent must be informed and obtained with the principles in Re CA firmly in mind. I have acted in a case 
where consent was not properly obtained, the child was accommodated for a period of two days prior to 
proceedings being issued, and monetary damages were still awarded against the local authority on the 
basis that without proper consent, the accommodation was unlawful.

Non-English-speaking parents must have access to translation so that there is no doubt they understand 
exactly what a section 20 agreement is, the consequences of entering into it, as well as the fact 
that they can withdraw consent at any time. The agreement should be written out in official, clearly 
legible and understandable form.
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